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Purely a Creature of Statute:  
Why Kansas’ Cap on Noneconomic 
Damages in Wrongful Death  
Actions Remains Constitutional 
Following Hilburn
By Cameron Grant 

Kansas courts have long recognized the “inviolable” right 
to a jury trial codified in Section 5 of Kansas’ Bill of 
Rights. But as confirmed by the Kansas Supreme Court 

in Hilburn v. Enerpipe Ltd. that right extends only to those 
causes of action that existed at common law when Kansas’ 
Constitution became effective in 1861.1

 
Having confirmed Kansas’ Bill of Rights preserves the right to 
a jury trial only for those actions that existed in common law 
in 1861, the Hilburn Court ruled K.S.A. § 60-19a02, which 
capped non-economic damages at $250,000 in personal 
injury actions, violated that right and was unconstitutional.2

 
Similar to K.S.A. § 60-19a02, K.S.A. § 60-1903 limits 
nonpecuniary damages in wrongful death actions to $250,000 
– virtually the only difference between K.S.A. § 60-19a02 and 
K.S.A. § 60-1903 is that the former applied to personal injury 
actions but the latter applies to wrongful death actions.

 
Upon what basis then could K.S.A. § 60-1903 be 
constitutional if K.S.A. § 60-19a02 is not? K.S.A. § 60-1903 
remains constitutional following Hilburn because unlike a 
personal injury cause of action, a wrongful death cause of 
action is “purely a creature of statute.”3

 
The origin of Kansas law is English common law. In 1808, an 
English court recognized in Baker v. Bolton that no wrongful 
death cause of action existed under English common law.4 In 
response to that ruling, England enacted Lord Campbell’s Act, 
also known as the Fatal Accidents Act in 1846, establishing 
a statutory wrongful death cause of action for the first 
time. U.S. States and Territories soon followed suit, and the 
equivalent of the Fatal Accidents Act has existed in Kansas 

since the first iteration of the statute was enacted in the 
Kansas Territory effective June 1, 1859.

 
What the legislature giveth, the legislature may take away. 
In the 1989 case Leiker v. Gafford, the Kansas Supreme 
Court rejected a constitutional challenge to K.S.A. § 60-
1903 on the grounds that Kansas common law did not 
recognize a wrongful death cause of action when Kansas’ 
Constitution was ratified in 1861. The Supreme Court in 
Leiker was correct, and Leiker remains good law following 
Hilburn. While a wrongful death cause of action has existed 
in Kansas virtually since its inception, the cause of action 
is purely a creature of statute, did not exist at common law, 
and therefore, the Kansas legislature may limit nonpecuniary 
damages in wrongful death actions as it did at K.S.A. § 60-
1903, notwithstanding the “inviolable” right to jury trial 
established by Section 5 of Kansas’ Bill of Rights.

 
I. The History of Wrongful Death Actions Under 

English Law 
“Among the most elementary of our legal concepts is that 
of the adoption of the English common law as the basis of 
American jurisprudence.”5

 
The English common law relating to wrongful death was 
not, as it turns out, all that complicated. As stated by Wex S. 
Malone in The Genesis of Wrongful Death: 

The effect to be given to the death of a person connected 
with a tort rests almost entirely upon statutory 
foundations. The common law limitations that eventually 
led to legislative reform were twofold. First was the rule 
that personal tort actions die with the person of either 

kansas wrongful death actions
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the plaintiff or the defendant. . . . The second limitation 
was that the death of a human being was not regarded 
as giving rise to any cause of action at common law on 
behalf of a living person who was injured by reason of 
the death. . . .6 

As the Restatement (Second) of Torts puts it: “The measure 
of damages for causing the death of another depends upon 
the wording of the statute creating the right of action and its 
interpretation.”7

A. Baker v. Bolton established no wrongful death 
cause of action existed under English common 
law. 
In 1808, Lord Ellenborough of the English Nisi Prius 
court (i.e., a trial court) issued a straightforward 
decision in a wrongful death case that would impact 
legislation on both sides of the Atlantic – including 
in the State of Kansas and the Kansas Territory – for 
years to come.8

 
Baker v. Bolton involved unremarkable facts. The 
case was an action by a widowed husband against 
the proprietors of a stagecoach that had overturned 
during travel from Portsmouth to London, resulting 
in the death of the plaintiff ’s wife one month later.9 
The husband-plaintiff alleged that “by means of the 
premises, the plaintiff had wholly lost, and been 
deprived of the comfort, fellowship and assistance of 
his said wife, and had from thence hitherto suffered 
and undergone great grief, vexation and anguish of 
the mind.”10 The wife had also been “of great use” to 
the plaintiff in conducting his business.11

 
Lord Ellenborough concluded the plaintiff could 
recover for bruises he himself had sustained, for 
loss of his wife’s society and the “distress of mind 
he had suffered on her account,” from the time of 
the accident “till the moment of her dissolution.”12 
However, “In a civil Court, the death of a human 
being could not be complained of as an injury; and 
in this case, the damages, as to the plaintiff ’s wife 
must stop with the period of her existence.”13 

As noted by the Virginia Law Register in describing 
the case in 1896: “His Lordship doubtless went 
home to dinner without feeling any unusual sense of 
responsibility; he seems to have thought that he was 
deciding settled law. He cited no authority . . .”14 

B. In response to Baker v. Bolton, England enacted 
the Fatal Accidents Act of 1846. 
“In 1846 Parliament modified the rule in Baker v. 
Bolton by enacting a statute for the compensation of 

families of persons wrongfully killed. This is Lord 
Campbell’s Act or the Fatal Accidents Act. Its effect 
was to inhibit the development of any common law 
right to damages for wrongful death.”15 

Press coverage from the mid-1800s, England reveals 
a “general concern about fatal accidents,” particularly 
on railways and steamboats.16 The “clamour for a 
legislative response to the problem of fatal accidents” 
was answered on February 18, 1845, when Lord 
Lyttleton introduced a bill to the House of Lords 
“giving the families of wrongful death victims a 
claim for damages against the wrongdoer.”17 “The 
essence of the original Fatal Accidents Bill was 
that in cases of wrongful death, liability should be 
imposed on a person who would have been liable 
to the deceased if death had not ensued and that 
the action should be brought by the executor or 
administrator for the sole benefit of such person or 
persons as are entitled to the personal effects of the 
deceased . . .” 18

During a brief debate on the second reading of the 
Fatal Accidents Bill on April 21, 1845, Lord Lyttleton 
pointed out “that as things stood a person injured 
by another’s negligence might obtain compensation 
if he recovered from his injury, but that if he died 
the right of action died with him, and that this Bill 
would rectify this anomaly.”19 The bill passed the 
House of Lords on June 17, 1845, but then failed in 
the Commons for unclear reasons.20

When the Bill was reintroduced in April 1846, the 
rationale was again put forth that “it was irrational 
that as the law stood a wrongdoer had to pay 
damages if he maimed someone, but that if the 
negligence were still grosser, and a life destroyed 
there was no remedy whatever.”21 The House voted 
51– 6 in favor of passing the Bill on August 11, 1846, 
and on August 26, 1846, the Fatal Accidents Act 
received the “Royal Assent.”22 

II. Early Kansas Jurisprudence – Kansas Enacts 
Its Versions of the Fatal Accidents Act 
as Kansas Courts Recognize There is No 
Common Law Cause of Action for Wrongful 
Death 

A. Kansas adopts English Common law and its 
version of the Fatal Accidents Act. 
On May 30, 1854, the United States Congress 
enacted An Act to Organize the Territories of 
Nebraska and Kansas, also called the Kansas – 
Nebraska Act.23 

t
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At the First Session of the Legislative Assembly of 
1855, English common law was made the law of 
the Kansas territory: “The common law of England 
. . . shall be the rule of action and decision in this 
territory, any law, custom or usage to the contrary 
notwithstanding.”24 In 1859, the same provision was 
re-adopted verbatim.25 

Not long after, at the Fifth Session of the Legislative 
Assembly on January 1, 1859, the Territory of Kansas 
for the first time enacted its version of the Fatal 
Accidents Act: 

Section 1. That whenever the death of a person 
shall be caused by wrongful act, neglect or 
default, and the act, neglect or default is such as 
could (if death had not ensued) have entitled the 
party injured, to maintain an action and recover 
damages in respect thereof, then, and in every 
such case, the person who, or the corporation 
which would have been liable, if death had not 
ensued, shall be liable to an action for damages, 
notwithstanding the death of the person 
injured, and although the death shall have been 
caused under such circumstances as amount, in 
law, to murder in the first or second degree or 
manslaughter.

Section 2. Every such action shall be brought by 
and in the name of the personal representatives 
of such deceased person, and the amount 
recovered in every such action shall be for the 
exclusive benefit of the widow if there be one, 
and next of kin of such deceased person, and 
shall be distributed to such widow and next 
of kin, in the proportion provided by law in 
relation to the distribution of the personal estate 
left by persons dying intestate; and in every 
such action the jury may give such damages 
as they may deem fair and just, not exceeding 
ten thousand dollars: Provided, that every such 
action shall be commenced within two years 
after the death of such deceased person.26

Kansas was not alone in following England’s lead in 
establishing statutory causes of action for wrongful 
death: 

That the [Fatal Accidents Act] represented a 
desirable and long overdue development of the 
law is attested to by the speed with which many 
other common law jurisdictions enacted similar 
measures. In 1847, the legislature of New York 
passed a virtually identical Act . . . and by 1869, 

29 of the 37 states of the Union had enacted 
wrongful death statutes of some kind.27 

On January 29, 1861, President James Buchanan 
signed a bill approving the Wyandotte County 
Constitution, and Kansas became the 34th U.S. 
State. In 1862, among the first acts of the Kansas 
state legislature was to reenact the territorial 
laws of 1855 and 1859, incorporating the 
English common law as the law of the State of 
Kansas.28 

In 1862, the Kansas legislature enacted Section 422 
of the Civil Code: 

When the death of one is caused by the 
wrongful act or omission of another, the 
personal representatives of the former may 
maintain an action therefor against the latter, 
if the former might have maintained an action 
had he lived, against the latter for an injury for 
the same act or omission. The action must be 
commenced within two years. The damages 
cannot exceed ten thousand dollars and must 
inure to the exclusive benefit of the widow and 
children, if any, or next of kin, to be distributed 
in the same manner as personal property of the 
deceased.29 30

The law was subsequently adopted verbatim in 
1868.31 And in 1905, the above provision was 
enacted verbatim as Section 5319 of Kansas’ Civil 
Code.32

The current form of Kansas’ wrongful death statute 
was enacted in 1963. The 1963 version of the statute 
provided: 

If the death of a person is caused by the 
wrongful act or omission of another, an action 
may be maintained for the damages resulting 
therefrom if the former might have maintained 
the action had he or she lived, in accordance 
with the provisions of this article, against the 
wrongdoer, or his or her personal representative 
if he or she is deceased.33 

Effective July 1, 2013, the statute was amended 
(among other things the definition of “person” 
was amended to include “unborn child”), but 
the basic structure remained intact – K.S.A. § 
60-1901(a) currently provides: “If the death of a 
person is caused by the wrongful act or omission 
of another, an action may be maintained for the 
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damages resulting therefrom if the former might 
have maintained the action had such person lived, 
in accordance with the provisions of this article, 
against the wrongdoer or such wrongdoer’s personal 
representative if such wrongdoer is deceased.” K.S.A. 
§ 60-1901(a).

Whereas the earliest versions of Kansas’ wrongful 
death statute capped damages at ten thousand 
dollars (see above), the current version of K.S.A. § 
60-1903(a) provides: “In any wrongful death action, 
the court may award such damages as are found to 
be fair and just under all the facts and circumstances, 
but the damages, other than pecuniary loss sustained 
by an heir at law, cannot exceed in the aggregate the 
sum of $250,000 and costs.”34 

B. The Kansas Supreme Court recognizes the rule in 
Baker v. Bolton, and subsequent cases recognize 
no wrongful death cause of action existed at 
Kansas common law. 
In 1877, the Kansas Supreme Court was faced with 
the question of whether a widow living in Kansas 
could recover under Section 422 of the civil code 
(discussed above) where her husband, also a Kansas 
resident, had died following a railroad accident 
in the State of Missouri.35 Before addressing that 
question (which it answered in the negative) the 
Court discussed the history of the wrongful death 
cause of action in Kansas and observed: 

[T]he rule that a personal action dies with the 
person, which was always regarded as applicable 
to personal torts, operated to abate any cause 
of action that might have otherwise belonged 
to the injured party; and this applied equally to 
deaths by felony, negligence, or misadventure. 
No claim then can be maintained, in favor of the 
action brought, upon any rule of the common 
law; and it is not necessary, in reaching this 
conclusion, to hold that the doctrine expressed 
in Baker v. Bolton, 1 Campb. 493, that ‘in a civil 
court, the death of a human being cannot be 
complained of as an injury,’ has authoritative 
force in this country in those states where there 
is no statute to recover damages sustained by a 
husband, parent, master, etc., through the death 
of a deceased, when the party suing was entitled 
to the services of such person.36

A few months after McCarthy, the United States 
Supreme Court observed the following about 
wrongful death causes of action: “The authorities 
are so numerous and so uniform to the proposition, 

that by the common law no civil action lies for an 
injury which results in death, that it is impossible to 
speak of it as a proposition open to question. It has 
been decided in many cases in English courts and  
many of the State courts, and no deliberate, well-
considered decision to the contrary is to be found.”37 

In subsequent cases, the Kansas Supreme Court 
consistently recognized no cause of action for 
wrongful death existed at common law. Rodman v. 
Missouri Pac. Ry. Co., 65 Kan. 645, 644 (1902) (“At 
common law, or in the absence of Section 422, no 
right of action would exist in this state in favor of 
anyone to recover damages for the wrongful death of 
Rodman.”); Atchison, T. & S.F. Ry. Co. v. Townsend, 
71 Kan. 524, 524 (1905) (“Recoveries for wrongful 
death could not be had under the common law. The 
right to maintain such actions is given by statute, 
and damages can only be recovered to the extent 
which the statute allows.”) Atchison, T. & S. F. Ry. 
Co. v. Fajardo, 74 Kan. 314, 314 (1906) (“It is true 
that an action for wrongful death could not be 
maintained under the common law until what is 
known as ‘Lord Campbell’s Act,’ and state statutes 
similar to it, were enacted.”); Goodyear v. Davis, 114 
Kan. 557, 557 (1923) (“At common law, no cause of 
action existed for wrongful death, and no action for 
damages for wrongful death could be maintained by 
the personal representative of the deceased, nor by 
his dependents.”). 

III. Modern Kansas Jurisprudence – the Kansas 
Supreme Court Upholds the Constitutionality 
of K.S.A. § 60-1903(A) in Leiker Because 
Kansas Common Law Did Not Recognize a 
Wrongful Death Cause of Action  

In Leiker v. Gafford, the Kansas Supreme Court entertained a 
challenge to K.S.A. § 60-1903 after a trial court had reduced 
a jury verdict for nonpecuniary damages from $2,000,000 
to $100,000 (the cap at the time).38 The plaintiffs argued on 
appeal the statute violated the equal protection clause of the 
United States Constitution, the constitutional right to a jury 
trial as provided by Section 5 of the Kansas Bill of Rights and 
the constitutional right to remedy by due course of law under 
Section 18 of the Kansas Bill of Rights.39 

As to the challenge based on Kansas’ right to a jury trial, 
the trial court had reasoned the damage limitation was not 
unconstitutional because: 

[T]here was no cause of action at common law for 
wrongful death. As the cause of action was created by 
statute, the court concluded that the $100,000 limitation 
itself is not unconstitutional. . . . the court reasoned that, 

t
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if the legislature can take away entirely the right to trial 
by jury in wrongful death actions or abolish the cause of 
action altogether, it cannot be unconstitutional . . .40 

The Leiker court began its analysis of this point by 
summarizing various authority and noting “the common law 
of England has been the basis of the law in this state,” from its 
inception.41 In response, the plaintiffs [went] to great lengths 
. . . to persuade th[e] court that there never was a common-
law rule precluding civil recovery for wrongful death. The 
apparent purpose of this argument is to avoid Kansas case law 
which holds that the Bill of Rights of the Kansas Constitution 
preserves the right to trial by jury (§ 5) and the right to 
remedy by due course of law (§ 18) only as to civil causes of 
action that were recognized as justiciable by the common 
law as it existed at the time our constitution was adopted. . . 
. Plaintiffs ask this court to reverse longstanding Kansas law 
holding that there was no right at common law to recover for 
wrongful death . . . 42 

The Leiker court found the plaintiffs’ arguments “not 
persuasive.”43 As the court (correctly) observed: 

Neither the historical roots of the common-law rule 
precluding civil recovery for wrongful death nor its 
possible lack of merit or logical basis, are relevant to the 
question before this court. . . . Our cases are clear that, 
right or wrong, Kansas common law did not recognize 
a civil claim for wrongful death at the time our Bill of 
Rights was adopted. . . . The cause of action for wrongful 
death is purely a creature of statute in Kansas. Since 
there was no cause of action for wrongful death at 
common law, neither § 5 nor § 18 of the Bill of Rights 

can be invoked to challenge the constitutionality of 
either the $100,000 limitation on nonpecuniary damages 
resulting from wrongful death or the prohibition against 
informing the jury on the statutory limit.44

Finally, the Court noted “[o]ther parties have failed in their 
attempts in other jurisdictions to bypass statutory limitations 
on wrongful death damages by asking the court to recognize a 
cause of action at common law for wrongful death.”45 

IV. Leiker Remains Good Law Following Hilburn 
and K.S.A. § 60-1903 Remains Constitutional 

On June 14, 2019, the Kansas Supreme Court issued its 
decision in Hilburn.46 Hilburn involved a personal injury 
action in which a jury awarded the plaintiff, who had been 
rear-ended by a semi-truck, $301,509.14 for noneconomic 
damages.47 The trial court reduced the damages to $250,000 
per K.S.A. § 60-19a02, and the Court of Appeals affirmed.48 
The case gave the Supreme Court the opportunity to review 
the constitutionality of K.S.A. § 60-19a02 in the face of 
Section 5 of the Kansas Constitution Bill of Rights, which 
states that “[t]he right of trial by jury shall be inviolate.”49 
In reviewing the issue, the Court reexamined the case 
Miller v. Johnson in which the Court had applied a “quid 
pro quo” analysis to determine that K.S.A. § 60-19a02 was 
constitutional.50 

A. The Hilburn court reexamines and abrogates 
Miller. 
Miller had addressed the constitutionality of K.S.A. 
§ 60-19a02 in the context of a medical malpractice 
case.51 The Miller Court noted that the Section 5 
right to a jury trial “preserves the jury trial right as it 
historically existed at common law when our state’s 
constitution came into existence.”52 The Court held 
that Section 5 unquestionably applied to Miller’s 
claims because parties were entitled to a trial by 
jury on personal injury claims at common law when 
Kansas’ Constitution was enacted.53

Having determined that K.S.A. § 60-19a02 
encroached on a party’s right to a jury trial, the 
Miller Court undertook a “quid pro quo” analysis 
to determine whether the legislature “properly 
exercised its power to modify a common-law jury 
trial right[.]”54 After holding that a quid pro quo 
analysis was appropriate,55 the Court undertook that 
analysis by asking, first, “whether the modification 
to the common law remedy or the right to a jury 
trial is reasonably necessary for the public interest to 
promote the public welfare,”56 and second, “whether 
the legislature substituted an adequate statutory 
remedy for the modification to the individual right 
at issue.”57 

kansas wrongful death actions

Following Hilburn, two 
principles of Kansas law 
remain intact: A Kansan’s right 
to a jury trial extends only as 
to those causes of action that 
existed at common law when 
Kansas’ Bill of Rights was 
enacted in 1861; and Kansas 
has never recognized a 
common law wrongful death 
cause of action. 
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The Miller Court first found that the damages cap 
was reasonably necessary in the public interest, so 
the first step in the quid pro quo analysis favored 
its constitutionality.58 The Court then concluded 
that an adequate statutory remedy was provided, to 
wit, the “comprehensive statutory scheme created 
in the Health Care Provider Insurance Availability 
Act.”59 The Court accordingly found the statute 
constitutional.60 Justice Beier concurred in part and 
dissented in part – she agreed with the majority’s 
resolution of the non-constitutional issues in the 
case but would have held that K.S.A. § 60-19a02 
violated the plaintiff ’s right to a jury trial.61 

Following Miller, lower courts employed the quid 
pro quo analysis and determined that although 
K.S.A. § 60-19a02 infringed upon the Section 5 
right to a jury trial, the legislature had provided 
an adequate substitute, such as, for example, laws 
requiring minimum insurance liability and Kansas’ 
no-fault auto insurance regime.62 

Following a lengthy discussion of cases from Kansas 
and other jurisdictions, the Hilburn court first 
determined that the quid pro quo test should not 
be used in addressing whether the noneconomic 
damages cap violates Section 5 of the Kansas 
Constitution Bill of Rights.63 Having determined 
the quid pro quo test should not be used, the Court 
went on to determine the “more basic question” of 
whether K.S.A. § 60-19a02 infringed upon Section 
5’s right to a trial by jury.64 The Hilburn Court 
ultimately concluded K.S.A. § 60-19a02 violated the 
plaintiff ’s constitutional right to a jury trial, and thus 
found the statute unconstitutional.65 

B. The Hilburn court’s abrogation of Miller did not 
undermine Leiker. 
Although the Kansas Supreme Court in Hilburn 
abrogated Miller, the grounds upon which it did so 
have nothing to do with the Court’s prior reasoning 
in Leiker. In fact, Leiker was neither discussed nor 
even cited in Hilburn.66 Rather than undermine 
Leiker, the Hilburn Court confirmed the principle 
upon which Leiker was based – that Section 5 of 
Kansas’ Bill of Rights “preserves the jury trial right 
as it historically existed at common law when our 
state’s constitution came into existence.”67 68 

C. K.S.A. § 60-1903 remains constitutional following 
Hilburn.
Following Hilburn, two principles of Kansas law 
remain intact: A Kansan’s right to a jury trial 
extends only as to those causes of action that existed 

at common law when Kansas’ Bill of Rights was 
enacted in 1861; and Kansas has never recognized 
a common law wrongful death cause of action. The 
first of those principles has been affirmed in cases 
such as Leiker and was reconfirmed in Hilburn. 
The Kansas Supreme Court had no occasion to 
reconsider the second principle in Hilburn because 
Hilburn involved a personal injury action that has 
always existed under Kansas common law.69 

As the United States Supreme Court recognized in 
Brame, “it is impossible” to question the proposition 
that common law does not recognize a wrongful 
death cause of action, “and no deliberate, well-
considered decision to the contrary is to be found.”70 
That remains true following Hilburn, and K.S.A. § 
60-1903 remains constitutional.71 

V. Conclusion 
Under Kansas law, a wrongful death cause of action is “purely 
a creature of statute.”72 That remains true following Hilburn. A 
Kansan’s inviolable right to a jury trial extends only to those 
causes of action that existed at common law. A wrongful 
death cause of action did not exist at common law, and 
therefore, § 60-1903 remains constitutional.  u
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